AWARENESS SEMINAR

ON

THE ROLE OF CARGO DEFENCE FUND
‘N THE PROTECTION OF NIGERIAN SHIPPERS

AN OVERVIEW OF THE IMPLEMENTATION
OF THE CARGO DEFENCE FUND

I'resented by

L. Chidi Tfogu ©sq (CLM Wales)
Cr"ﬂ'ﬂnpaf Counsel

Foundation Chambers

Lagos



AN OVERVIEW OF THE IMPLEMENTATION
OF THE CARGO DEFENCE FUND*®

ESS_ICE OF THE CARGO DEFENCE FUND

In order to critically assess the extent and quality of implementation
al the Cargo Defence Fund, it is necessary to highlight the factors

which led to the setting up of the fund.

Creer ie years several factors militated against pursuit of legitimate

cargo claims by MNigerian importers and exporters. These factors

incluge:
® inadequate shipping documentation
. adverse terms of carriage |limitation periods, limitation of
Hability, jurisdiction clauses, exemption clauses gt
° inadequale insurance cover
° financial constraints aftecting pursuit of legitimate claims

ignorancef/uninformed transactions
Thase clavelopments led to many importers and exporters suffering
subst: (oal financial losses which in turn impacted adversely on the

Miger o econamy.

The Migerian Shippers’ Council fully conscious of its statutory
functions which incluce, protecting the interest of shippers on
matters affecting the shipment of imports and exports to and from
Migeriz' took up the bold challenge of establishing the Fund to
addr..s these problems. The Scheme was therefore envisioned 10
undertake responsibility for cost of legal and expert {Surveyaors,
Adiusier etc) representation and advice, investigation and assistance

in connection with a dispute arising from a participating shipper's

-
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owners 1o or interest in oy cargo shipped, consigned of transported
on ho: d a vessel, aircralt or even by rail or road in Cases involving
through or combined transportation in and out of Migeria. The scheme
s designed to be complimentary of the usual insurance policy in the
pursuit of claim recovery and legitimate litigation in respect oOf

shipments in and out of Nigeria.

Accorcingly, 0 the year 2001, the MNigerian Shippers’ Council
taunched the Shippers’ Pratection or Cargo Defence Fund as a
company limited by Guarantee under S. 26 of the Companies and
Allied Matters Act 1920, The scheme was ‘aunched with a N10
Willion “seed” fund by the Federal Ministry of Transport and several

ather donations.

it iz enwisaged that all shippers registered with the various State
Shippers Association will be entitled to benefit from the scheme -
prime ily by way of advise on their legal rights and funding shippers’
litigation and claim recoveries, |t is noteworthy that most Protection
g Indemnity (P&i) and Defence Clubs in Europe and IJSA are
organised in this manner 8s corporate bodies limited by guarantge
designed to assist ship owing members in protecting and assarting

their legal rights.

In the light of the percaived objectives of the Council and the needs
of Nigerian shippers, the setting up of the Fund structured as @
company limited by guarantes anel with full powers to operate as a
separate body cOrporate is not only timely but most welcome. It is

equally important that due consideration should also be given 10 the




cost effectivenass and efficiency of the corporate body in arder to

inspire confidence from the Nigerian shippers.

At the caar 2001 lsunching of the Fund in Abuja, this W{ﬁei
advocatad that proper administrative and competent technical
managemeant should be put in place under a well-conszituted Board of
Cirectors/Trusteas to ensure the Fund's credibility and acceptance in
the shioping industry. He also stressed that much publicity and public
enlightenment were critical 1o Increase the awareness of indigenous
shippers of the existence and role of the Migeria Shippers® Council

and the Fund.

It js now a year sinca the Fund was taunched and an opportuned time
in assess the degree of implementation and draw attention to wvital
issues which naed to be addressed to enhance growth and efficiency.
The foilowing key developments have taken place and/or are

imper. Jves in the best interest of the implementation of the Scheme:

lil  Management: The Fund is presently being managed as a special

gmit under a Deputy Director in the office of the Managing

Directar of the Nigerian Shippers’ Council.

It is hoped that this approach is only a temporary measure in
arder o get things going and that very soon the Fund being a
distinct corporate entity will develop it's own fully operational
aifices with all the requisite technical manpower and supporting

data base and infarmation technology.
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The Unit is presently Luilding up its uperminnzﬂ hase and basic
infrastructures. 1L 1S hoped that this is not hampered DY the
bureaucralic “red tape” which informed the recommendation
that the Fund be a separate and distinct legal anticy from the

Copuncil.

“rustees: A noard of Trustees, under the Chairmanship ol a
well respected insurance expert in the person of Prof. J. 0.
lrukwu, has been constituted 10 administer the Fund. it is also
noteworthy that membership on the Board cOMprises of other
arminent captainsg af indusiry, pmfessinna'is and representatives

tram Zonal Shippers’ pssooiations of the Council in the country.

The membership of the Board of i Trustess is S8e0 therefore
as Deing represantative of a fair Cross section of Migerian cargo
interests. 1he Board, which is expected 10 meet guarterly, i5
charged with the actual consideration  ana approval of all
dishursements of the Fund based on the clairn reviews and
recommendations cecaived  from  the gpecial  Unit in the

ranaging Direcior's office.

it is to be expected that this Board will put in place wel defined
and strict criteria for eligipility 1o ensure that the Fund i not

abused or Seen as part of the infamous snational cake”.
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Funding: The Carga Defence Fund was lqunichaed by the Federal
Ministry of Transpar with the sum af K10 Million MNaira. Much
45 this amount is cather low, other aQencies and transport
parastalas 4lso pledaed support for the Scheme. It is hoped
+hat the Council and, indeed, the Fund itself will be able -in
generate additional funds from within and other sources 1o
snhance implementation of the Fund's objectives. It should be
stressed that monies ceceived into the fund should D2 will

uasted for maximum relums and judiciously utilised.

Eligibility: Bresently, avery Shipper by merely registering as @
smber of any Zonal Shipper s Association is gliginie 10 present

-ase before the Fund and its Trustees OnNce his legitimate
lzgal rights have been adversely afiected. The Fund remains
antitled to review Samé and detarmine its merits for appropriate

assisfance within the astablished oriteria.

As wWis recommended in the Legal Survey which preceded 1he
eztablishrment of vhis Fund, it may be desirable 10 make the
Fund a self-sustaining and contributory  Scheme into  which
memhers may subscrnbe on an annual basis distingt from thealr
contributions towards the membership of the Zonal Shippers’

Association.

Publicity: It s indeed commendable  that  &n awarengss
programme is beed arntarked upon by the Fund in conjunction
with the Nigeran Shippars’ Council in different parts of the

country. This initiative should iead 10 iricreased awareness of



(vi)

2]

the benefits of the Fund among different classes of cargo

Interesis.,

It 15 also important that the awareness progratnme  should

nclude  basic  enlightenment which would  enalie Shippers

appreciate  how  shipping documentation  and terms  are

packaged. This would bring about less uninformed transaclions
it
and  shipping  documentation  leading ultimately to less

contentious cargo claims.
These efforts  should  translate  into more enlightened
rarticipation and promotion of the Fund in the best interest of

the Nigerian aconomy.

Coliaborative Scheme: The implementation of the Fund should

prograssively evolve into a coilaborative and fagultative Scheme
with the Marine Offices Commitiee of leading Chambers of
Commerce and Marine and Awviation Insurance Companies
within ne Migertan economy. This Scheme sho ild not at any
time Le seem as been in competition with, but rather

complimentary to the insurance industry,

Car o Policy: A radical change in the Migerian Cargo Folicy
supportive of a Free on Board (FOB) imports and Cost Insurance
end Freight {CIF} exports will go a long way in r}rqtucting the
Miger :n cargo interests who will be able tao generate nore
or cotive  and  favourable contract terms  and shipping

documentation for their cargo,
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Funding: The Cargo Defence Fund was launched by the Federal
nfinistry of Transpor stk the sum of A0 Willion Malra. mMuch
a5 this amount 18 cather low, other agencies and transport
narastatas alzo pledged support tor the Scheme. s hoped
that the ~guncil and, indeed, the Fund itself will he able -tﬂ
genarate additional funds frarm within and other SOUrCEs 1o
aphance implemeniation of the Fund's objectives. It should be
stressed that momies received into the Fund should De well

iwested for maximum returns and judiciously utilised.

Eligibility: Presantly, svery Shipper Ly merely registering as g
mbar of any Zonal Shipper' s Assaciation 1s eliginle to present

case hefore the Fund and its Trusiees ance his legitimate
lzgal rights have been arlversely aifected. The Fund remains
antitled to review same and detarming its erits for appropriate

assistance within the agtablished criteria.

As wWas recommended in the Legal Survey which preceded the
estaghishment of rhis Fund, it may he desirable 10 make the
Fund a self-sustaining and contributory Scheme inte  which
memhbers may synscribe onoan annual basis distinct from their
contributions towards the membership of the Zanal Shippers’

Association.

Publicity: It is indeed commendable  that  @n W areness
programime is been embarked upon by the Fund in conjunction
with the Nigenan Shippers’ Council in different parts of the

country. This qitiative should laad to increased awarensss of
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jwili) Alternative Dispute Resolution (ADR): This approach which is

vaen as more cost efficient and time saving should be explored
by the Trustees as a pragmaiic appivach 1o feoe wving cargoe
claims being addressed by the Board as and when appropriate

in the best interest of the Shippers.

Conclusion:

i= is still early days yet for determining whether the implementation of
the Fund is fully “on course” or “off course”. Pertinent issues such as
claim recoveries, foreign jurisdiction, foreign legal representation,
evidertial burden of proof and their necessary implications are yel to

be fully contended with in implementing this laudabie Scheme.

It is hoped thal the vision which informed the establishment of the
Fund will nat be stifled but nurtured and given scope for growth from
vear 10 vear thereby assuring a vibrant Cargo Protection Scheme for
many generations o come of cargo interesls in a dynamic Nigerian

SCOrormy.




